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EDITORIAL NOTES. 


THE DECISION of Vice Chancellor Van Fleet in the Electric rail- 
way case has been approved and followed by the Court of Appeals 
of Maryland, in Koch v. North Ave. Ry. Co., decided January 28, 
1892, 23 Atl. Rep. 463. A bill for injunction had been filed by an 
abutting landowner against the construction of a street railroad to 
be operated by electricity by means of the overhead system. The 
defendant company was incorporated under a general act providing 
for the formation of passenger railway companies in cities, and 
nothing was said in the certificate about the. motive power. The 
authority to use electricity was derived from an ordinance of the 
city of Baltimore, which gave permission to the company to propel 
its cars by electricity supplied from overhead-wires upon and over 
any part of its railway ‘‘now constructed or hereafter to .be con- 
structed, and to erect and maintain the necessary poles and wires 
for this purpose,’’ upon complying with certain terms prescribed. 
(This appears in the report of North Baltimore Pass. Ry. Co. v. 
North Ave. Ry. Co., 23 Atl. Rep. 466, 467.) After deciding that 
this company was lawfully incorporated and that it had by statute 
a right to lay tracks alongside of the tracks of another company 
the court said : 

‘* And this brings us to the question as to the power on the part 
of the city authorities to permit the use of electricity for propel- 
ling street-cars. This question comes before us for the first time, 
but it has been fully considered by the highest courts in other 
states, and these courts, without a single exception, have held it 
to be a legitimate use for this purpose. It was so held by the 
Supreme Court of Rhode Island iv Taggart’s case, 19 Atl. Rep. 326, 
and by the Court of Chancery of New Jersey in Halsey’s case, 20 
Atl. Rep. 859, and by the Circuit Court of the United States for 
the eastern district of Arkansas, in Williams’ case, 41 Fed. Rep. 
556, and still later by the Supreme Court of Pennsylvania, in Lock- 
hart’s case, 21 Atl. Rep. 26. Without quoting at length from 
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the several decisions, it is sufficient to say they proceed on the 
principle that a street is a way set apart for public. travel, and 
that the use of electricity for propelling street cars is but a new 
and improved motive power, in no manner inconsistent with the 
uses and purposes for which streets were opened and dedicated as 
ways for public travel. Now, the act of 1870, c. 370, confers upon 
the mayor and city council full power to authorize the use of elec- 
tricity for propelling street cars; and, as this use does not impose 
a new servitude upon the streets so as to entitle abutting lot-own- 
ers to additional compensation, the appellants, it is clear, are not 
entitled to any relief in this respect.” 

This decision, of course, is in conflict with the decision of the 
New Jersey Supreme Court in State, Green pros. v. Trenton, and 
Stare, Halsey, pros. v. Newark, 15 N. J. L. J. 39-45; 23 Atl. Rep., 
which were rendered a few weeks later. The New Jersey Supreme 
Court held that a statute authorizing the use of electric motors 
with the consent of a city was not a sufficient warrant for a resolu- 
tion providing for the use of poles and wires. The question of the 
rights of abutting owners was not decided. The Maryland case 
decides that, since the use of electric motors does not impose a new 
servitude upon the lands of abutting owners, they had no cause to 
complain of the act of the municipal government regulating the 
mode of use of the street for public travel. 


IN THE LEADING article in Blackwood’s Magazine for May, the 
state of New Jersey is held up to the people of Great Britain as an 
awful example of the effect of democratic government upon ‘‘ civi- 
lization, social order and morality.’’ ‘* What kind of civilization 
is to be found in the United States?’ ‘* This,’’ the writer says, 
‘is a difficult question to answer, and it seems better to let the 
reader form his own opinion than to answer it directly,’’ and he 
proceeds to lay before the reader a jumble ofassertions of his own, 
statistics of the divorce courts and items from the sensational news- 
papers, and then devotes four columns to the race courses at Long 
Branch and Guttenberg. He tells how Monmouth Park was started 
by Mr. John Chamberlain, a professional gambler, and was atter- 
wards bought by some New York gentlemen of the highest char- 
acter and social position, who were interested in horse racing as a 
sport, but found that race courses in the United States do not pay 
expenses without the income derived from leasing the privileges of 
selling pools, book-making, etc., on the course. The writer then 
quotes in full a section of Part ILI, of *‘An Act for the punishment 
of crimes,”’ and says, ‘‘ Nine years ago the first attack was made 
upon Monmouth Park, and every year afterwards the Law and 
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COLONIAL JERSEY'S LEGAL LORE. 163 
Order Society Kept up the warfare.’’ After referring to the efforts 
of the clergy and the valuable assistance rendered by Mr. Anthony 
Comstock, he says: 

‘* There were some notable points which illustrate the difficulties 
in the way of law abiding citizens to (sic) enforce state laws in 
theirown community.’’ Then follows an account of legal proceed- 
ings in New Jersey, which is so grotesquely false, that one almost 
overlooks the intended insult to the officers of our courts in laugh- 
ing at the very suggestion of such men being in sucha position : 

‘**'The first step was an application for an injunction to prevent 
racing at the Park, on the ground that the races were ran for 
money. Betting, etc., took place on the Park ; liquors, etc., were 
sold there without a license, and the place was a public nuisance. 
The Vice Chancellor, in the absence of the Chancellor, authorized 
the use of the Attorney-General’s name, and granted an order for 
the Park Association to show cause why the injunction should not 
be granted. But the influence of the Park Association was too 
powerful. Both the Chancellor and the Attorney General were in 
the habit of spending the sammer months at Long Branch, and, it 
was understood, patronized the races, and knew all about the sev- 
eral large and luxurious gambling establishments at Long Branch. 
The Attorney-General objected to the use of his official name in 
such an application, and, appearing before the Chancellor, the 
latter quashed the whole matter, stating that the Vice Chancellor 
had ‘incontinently’ issued the order.”’ 

Think of the Vice Chancellor authorizing the use of the name of 
the Attorney-General on an application for an injunction, and 
fancy the Attorney-General arranging with the Chancellor to have 
the matter quashed, on the ground that the Vice Chancellor had 
‘‘incontinently ”’ issued the order. 

It is hard to believe that such a passage is taken literally from 
the pages of the venerable ‘‘ Maga,’”’ and we wonder whether what 
we have read with reverent trust about the affairs of Europe is any 
nearer the truth than this account of affairs in New Jersey. 


THE CURIOUS, QUAINT AND QUIZZICAL AS ONE FINDS THEM IN COLONIAL 
JERSEY'S LEGAL LORE. 


SOME INTERESTING OLD PAPERS. 

Part 2. 
Some time since, through the courtesy of Anthony Bullock, Esq., 
of Chesterfield, Burlington county, I had an opportunity to exam- 


ine as rare and interesting a collection of family papers as one could 
find in the State. From the most noteworthy I selected two which 
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throw some light upon early Jersey customs and which will form 
an important addition to these articles touching our ancient docu- 
ments. ‘The first is an indenture of service or a ‘‘binding out paper’’ 
as the old term had it. Its quaintness ‘and its unmistakable pro- 
visions well merit its introduction at this point. It was written at 
a less fastidious time than at present and is therefore a little 
‘‘broad’’ to ears polite. A portion of the document which refers 
to a young bound woman reads : 

‘‘An apprentice with them to dwell for a term of Three years 
Ten Months and Twenty five days From the Twenty fifth day of ye 
Twelfth month 1774 Seventeen Hundred and Seventy Four Full 
to be Compleat and Ended all which term the said Apprentice her 
Said Master and Mistress Faithfully Shall Serve; their Secrets 
keep ; their Lawful Commands obey; Taverns She Shall not haunt 
nor Absent herself by day nor by Night from their Service; the 
goods of her Said Master and Mistress She shall not waste or lend 
without their Consent ; Fornication She shall not Commit nor 
Marriage Contract within Said time, But in all Things Behave as a 
good and Faithful apprentice ought and the Said Master and Mis- 
tress do Covenant Promise grant and agree with their said appren- 
tice That they will find and Provide for her Sufficient Meat Drink 
apparel washing and loging Sufficient for Such an apprentice Dur- 
ing said Term and Teach her Spinning Knitting Sewing and the 
Business the House and Family Requires. Also togive her Eight 
Months Schooling in said Term, one pair of Stays, Suite of New 
Clothes and her common apparel and a New Bonnet at the end of 
Said Time for her Freedom dues.’’ 

In the same collection is a certificate illustrating the mode of 
marriage by the Society of Friends, provisions for which variation 
from a general rule were made by the marriage law of 1719 
(**Colonial Marriage Laws,”’ 15 N. J. L. J., March, 1892). Inas- 
much as few originals of such an early day remain in West 
Jersey, I quote it in its entirety: 

‘*Whereas Joseph Bullock, son of John Bullock, Deceas’d, and 
Susannah Bullock of New Hannover in the County of Burlington 
& Western Devision of New Jersey and Elizabeth Wright, Daughter 
of Thomas and Elizabeth Wright of the Same place, having declar- 
ed their Intentions of Marriage with each other before several Month- 
ly Meetings of the people called Quakers at Chesterfield in the 
County and province affor’sd according to the good order used 
among them. Whose proceedings therein after a deliberate Con- 
sideration thereof and having Consent of Parents and Relations 
Concerned and Nothing Appearing to obstruct were approved of by 
the said Meetings: Now these are to certify all whom it may Con- 
cern that for the full accomplishing of their said Intentions this 
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Eighteenth Day of the tenth Month, In the year of our Lord one 
Thousand Seven Hundred and forty-five they the said Joseph Bul- 
lock and Elizabeth Wright appeared in a publick Meeting of the said 
People and others at their upper publick Meeting house in Spring- 
field and the said Joseph Bullock takeing the said Elizabeth Wright 
by the hand did ina solemn manner openly Declare that he took 
her to be his Wife promising through the Lords assistance to be 
unto her a Loving and Faithful Husband untill it shall please the 
Lord by Death to separate them, and then and there ; in the Said 
Assembly the said Elizabeth Wright did in Like manner declare 
that she took the said Joseph Bullock to be her husband promising 
through the Lords assistance to be unto hima faithfull and Loving 
Wife until it shall please the Lord by death to separate them, and 
moreover the said Joseph Bullock aud Elizabeth Wright she accord- 
ing to the Custom of Marriage assuming the name of her husband 
as a further confirmation thereof ; and then and there to these pres- 
ents sett our hands: and we whose names ure here under subscribed 
being among others present at the sollemnization of the said mar- 
riage and subscription in manner affor’sd as witness thereunto have 
also to these presents sett our Hands the day and year above 
written.” ' 





John Sykes Anne Clothier Joseph Bullock 
Joshua Shreave Jr Mary Gibbs Elizabeth Bullock 
Nathan Folwell Marcy Shreve 

Faith Shreve Tho: Wright 


John Bullock 
William Bullock 
Amos Wright 
John Black 
. Sam Black 
Saml. Black Jur 
David Branson 
Empson Wright 
Jemima Wright” 
Few know that New Jersey had an able legal commentator, who 
wrote in the Western Division, not only before Blackstone pre- 
pared his Vinerian lectures, but before that eminent man was 
born. He was a Salem lawyer, and I half suspect that if the 
industrious Shourds had not preserved James Nevill’s name in the 
history of Fenwycke’s colony, the jurist would have been altogether 
forgotten. 
James Nevill was a plantation owner in Salem, clerk of her 
1 This form had then been in use in South Jersey for some years. We have in our pos- 
session a certificate made at Salem in 1723, in which Edward Keasbey and Elizabeth Brad« 
way declared in the presence of the friends whose names are subscribed, that they took one 
nother as husband and wife —[Ep. 
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court, and compiler of surveys (1687), now recorded in the Secre- 
tary of State’s office, at Trenton. It seems this Nevill was a man 
of unusual parts and although a weaver of Stepney in Middlesex, 
England, he needed naught but a new land to develop a mind well 
fitted for legal research. In hi&S manuscript books he gives his 
opinions of ‘‘ English Law and Trial By Jury.”’ In his unquali- 
fied defense of the former, he is only equalled by Blackstone, and 
as to the trial by jury, one phrase will soon show his position. He 
says ‘*The fairest flower that now grows in ve garden of English- 
man’s liberties is a fair tryall by peers or twelve men of his neigh- 
borhood, which so much artifice is used by some of this age to 
pluck up by the roots.”” So one may see that the attacks on the 
jury system are by no means modern. And now fora bit of verse 
which he annexes to his dissertation : 


‘‘A river’s mouth is bigger than its head, 
So would the mouth of Pennsylvania spread 
Over superiors ; over all his peers 
Over English, Finns, Swedes and mine heirs 
Most horrible, monstrous and most barbarous he 
Renders known and common law to be. 
His will is right or wrong; be it plaintiff or defendant 
Should have the cause, if gold be at ye end of it. 
For avarice and pride he’s not the least 
Money’s the thing, in the bear’s nose a ring 
Tis that commands the beast 
My heart, a matter good indites ; then 
What hand shall I invite to guide my pen 
And set in order unto each man’s views 
The privileges to heirs dne 
The envious nature. 

By the merest accident, through the courtesy of a Well informed 
correspondent, [ was placed in possession of a phrase which, so far 
as I have been able to ascertain, seems to be contined to central 
New -Jersey. The words under discussion are ‘‘Found and 
handled,” and after defining them I will give a citation, in the 
vernacular, illustrating their use. Through a metamorphosis of 
language the country folk have given the verb ‘‘to fine’’ a past 
tense in ‘‘found,’’ referring, of course, to the payment of a sum of 
money for an offense committed. ** To be handled ”’ is to be im- 
prisoned. In one of the towns on the Delaware river slope of Bur- 
lington county, there once appeared a ‘‘show”’ which advertised 
to present to each ticket-holder a valuable gift. Among those 
attending was an old lady who fared ill in the ‘‘ distribution,”’ 
inasmuch as her neighbour received a sack of flour, whilst she 
obtained a broom of the poorest make. Rising from her seat she 
sailed majestically out of the tent with the following sentence upon 
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her lips: *‘ Them liars 0’ show people are here to deceive us poor 
folks ; they oughter to be found and handled.’’ 

[may be pardoned a further allusion to the commissions and 
other records in the office of the Secretary of State. I do 
so for the purpose of calling attention to a custom which has is 
north Jersey long passed out of use; but which held its own in 
central and south Jersey until the early part of the present cen- 
tury. It is the employment of some distinguishing title, for in- 
stance, ‘‘And I hereby do commissionate John Smith, Gent :”’ the 
term ‘‘ Gent,’’ now a vulgarism, being then in its abbreviated form 
not only proper but honorable. It instantly denotes a man’s stand- 
ing in the community. So we find a farmer known by the good 
old Anglo Saxon term ‘‘ yeoman,” as ‘I, William Brown, yeo- 
man, of , in the county of , being of a sound and disposing 
memory and mind,’’ etc. In marriage licenses, both these terms 
were frequently used, and the future wife was called ‘‘ spinster,”’ 
provided she was not a widow. In all probability these terms 
have gone from our legal language never to return. Have we lost 
anything by dropping them ? Francis B. LEr. 








STITES & CO., v. CHAMPION, RISLEY, ET AL. 
(Court of Chancery of New Jersey.) 


Insolvent Debtor.—Assignment of choses poses of paying the amount due himself 


in action. —A debtor in failing circumstances 
executed to a favored creditor a deed of con- 
veyance of all his landed property, a bill of 
all his personal property and an assignment 
of all his choses in action, taking from 
the creditor a declaration in writing 


and the remainder for the benefit of the 
other creditors of the grantor. Held: 

1. That the transaction amounted to an 
assignment for the benefit of creditors and 
was void because it created a preference. 

2. That the case of Muchmore v. Budd, 24 








that he held the property for the pur- Vr. 369, does not apply. 


On order to show cause why an injunction should not issue. 
Heard on bill and affidavits ; and answers and affidavits. 

Mr. Woodhul/ and Mr. Beldon for the complainants. 

Mr. Endicott and Mr, Pancoast for the defendants. 

Pitney, V.C.: This isa bill in the nature of a creditors’ bill. 
It is founded on a judgment recovered by the complainants against 
the defendant,Champion, on the 19th of August,1891, and it attacks 
a conveyance of lands and a transfer of personal property made by 
Champion to Risley on the 10th of August, 1891, by which the judg- 
ment debtor conveyed to Risley certain lands in Cape May county, 
and also conveyed to him by bill of sale certain goods and chattels, 
and also assigned to him all his book account and choses in action. 
The bill alleges that those transfers were made without considera- 
tion and prays that they may be set aside and declared to be void 
as against the complainants. 
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The defendants, Champion and Risley, answer separately but the 
answer of each is an echo of that of the other, and sets out that 
Champion being indebted to Risley in several thousand dollars, and 
being also indebted to other creditors, and the business enterprise 
in which he had been engaged having proved a failure, and he, find- 
ing himself unable successfully to conduct his business, conveyed 
to Risley, who was his largest creditor, the lands and chattels, and 
assigned to him the book accounts of said Champion ‘‘ in trust to 
manage, control, sell or dispose of the same and from the proceeds 
thereof this defendant (Risley) was to reimburse himself the amount 
of the indebtedness of said Champion to him, and in further trust, 
that after this defendant should be repaid such indebtedness, all 
other and further moneys realized from said property or from the 
sale thereof should be applied to the payment of Frank E. Cham 
pion’s debts due his other creditors,”’ and that in pursuance of said 
agreement, Risley did at the same time such conveyance was made 
by Champion, make and execute a declaration of trust in writing, 
which is set forth in these words : 

‘* ‘fo all persons to whom these presents shall come. I, Nathaniel 
Risley, of Pleasantville, of the County of Atlantic and State of New 
Jersey send greeting: 

‘* Whereas by indenture of Deed bearing even date herewith and 
by two separate Bills of Sale, bearing even date herewith, Frank 
EK. Champion has conveyed to me his real estate and personal prop- 
erty situate in Ocean City, County of Cape May, in the State of New 
Jersey and elsewhere : . 

‘* Know ye, that, I the said}Nathaniel Risley, do hereby acknowl- 
edge and declare, that the said lands and houses, goods and chat- 
tels are conveyed to mein trust: First to manage, control, sell or 
dispose of the same and from the proceeds thereof reimburse myself 
the amount of said Champion’s indebtedness to me, being about 
$6500.00, and in trust further, that after I shall receive the said sum 
of $6500.00, such other or further sums as I receive from said prop- 
erty, shall be applied to liquidate or reduce the indebtedness of 
Frank E. Champion to his other creditors. 

_ **In witness whereof I have hereunto set my hand and seal this 
tenth day of August, in the year of our Lord, one thousand eight 
hundred and ninety-one. 

‘NATHANIEL Ris_ey.’’ (Seal). 

The original deed of the conveyance of the land, and the assign- 
ment of the personal property and chattels were not produced, nor 
their contents set forth, except as hereinbefore stated, but it ap- 
pears by this declaration of trust, which is set forth in full, that 
those transfers must have included al! of his property, both real 
and personal, not only in Ocean City, but elsewhere. 
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The first question to be determined is, ‘‘ What is the true char- 
acter of these conveyances ?”’ Being made at one time and upon a 
single consideration, and for a single purpose, they, together with 
the declaration of trust, must be treated, for the purposes of con- 
struction, precisely as if all had been included in one writing. 

It seems clear enough that, thus considered, they constitute some- 
thing more than, and far different from, a mortgage as distinguish- 
ed from an assignment in trust for the benefit of creditors, when 
subjected to the criterion established by the prevailing opinion in 
Muchmore v. Budd, 24 Vr. 369. No right of redemption or to the 
surplus monies is expressly reserved to the grantor. He has entire- 
ly divested himself of all interest in the subject matter. It is true 
that a trust will result to himself forany proceeds of the trust prop- 
erty that may remain after paying his debts in full, but that results 
in the very nature of the case in all assignments for creditors. At 
the same time it is to be observed that the writings are plainly 
framed on the idea that the trust property is insufficient to pay all 
creditors in full and that the grantor is insolvent. 

Speaking of the bill of sale in that case (24 Vr. 385) the learned 
Judge says: 

‘*The parol agreement reserved the right toredeem. A new debt 
was practically created at the time by the assumption by the corpor- 
ation to pay the price of the goods delivered by Muchmore. If the 
company had attempted to hold the goods as absolute owners by 
virtue of the bill of sale, a court of equity would have transformed 
it into a security. Had the amount of the advances and debts been 
tendered to Somerville before he sold, no one would doubt fora 
moment that he would have been compelled to return the property. 
Unless it was intended as security, there existed no right to redeem, 
and therefore, the reservation of that right manifests the intention 
of the parties to so regard it.’ ‘*If it was for security, then it was 
a chattel mortgage.” 

And again on p. 386 ‘‘ The distinction between a mortgage and 
an assignment exists principally in the interest which the morgagor 
retains in the property, namely, his equity of redemption. This 
can be levied upon under a common law execution, and a judgment 
creditor or a purchaser can protect his rights by redemption or any 
other act of which the mortgagor was capable. An assignment is 
intended as a payment and a mortgage as security. Incidentally 
there is a power of sale under the latter, and there may be said to 
be security in the former, but the primary objects are as stated. 

‘*The equity of redemption in the one and the want of it in the 
other is their distinguishing feature of difference. Burrill Ass. 
secs. 6, 7.”’ 

Mr. Burrill, sec. 6 of his book on Assignments, says: ‘‘ An as- 
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signment is more than a security for the payment of debts ; it isan 
absolute appropriation of property to their payment. It does not 
create a lien in favor of creditors upon property which in equity is 
still regarded as the assignor’s, but it passes both the legal and the 
equitable title to the property absolutely beyond the control of the 
assignor. There remains therefore no equity of redemption in the 
property, and the trust which results to the assignor in the unem- 
ployed balance does not indicate such an equity.” 

No further citation of authority is necessary to show that the 
transaction in the present case was in no sense a mortgage. 

If these writings do not constitute a mortgage then it seems clear 
enough that they do constitute a conveyance of all the grantor’s 
property to a trustee in trust thereout to pay all the grantor’s cred- 
itors but in unequal proportions. This seems to me to include all 
the essential elements of a voluntary assignment for the benefit of 
creditors. To adopt the language of the opinion before referred to 
(24 Vr. 386) in describing an assignment of this character—it was 
employed by a person who thought himself insolvent to distribute 
his property to his creditors through a trustee. The transfer be- 
came effective without the assent of the creditors; it conveyed to 
the trustee an irrevocable power to sell the property and distribute 
the trust, and it stripped the debtor of all interest whatever in the 
property. 

The present case is distinguishable from Stokes v. Middletown, 4 
Dutch. 32. There the question was as to the validity of a title de- 
rived through a conveyance made by a trustee without advertise- 
ment as directed by the twelfth section of the act. One of the 
trusts declared in the conveyance to the trustee was that he should 
pay the debts of the grantor; but the conveyance was not made in 
contemplation of insolvency for the purpose of paying debts, but 
to effect a settlement upon the grantor’s wife and children, and the 
provision for the payment of debts was made in order to protect 
the title against any suspicion of being in contravention of the 
statute against fraudulent conveyances, and the debts were, in fact, 
all paid and no ereditor complained. The opinion in that case was 
written by Chief Justice Green and read at November Term, 1859. 
The same learned Judge afterwards, when Chancellor, in Fairchild 
v. Hunt, 1 McC. 367, had to deal with a case much like the present, 
and there held that a deed, which, though not in form an assign- 
ment for the benefit of creditors, is made when the party making it 
is insolvent, and which is a transfer of all the grantor’s residuary 
interest under a former assignment in New York and all his estate, 
real and personal, in New Jersey and elsewhere, and creates a trust 
for creditors, contains all the elements of an assigument. 

As there, so here, it is true that the parties probably did not un- 
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derstand that a statutory assignment was being made; there does 
appear to have been no list of} creditors ; no bond was given by the 
trustee, nor any proceedings taken under direction of the statute ; 
but it is to be inferred from the statement of its contents found in 
the pleadings that they did make an inventory of the property con- 
veyed and assigned. But the same absence of statutory proceed- 
ings was found in the case of Fairchild v. Hunt, and it seems clear 
that here, as there, the absence of these incidents peculiar to our 
practice cannot alter the intrinsic character of the affair and render 
it any less a voluntary assignment to’a trustee of all the assignor’s 
property for the benefit of his creditors without reserve to himself. 

Having arrived at this result, the question then arises, ‘‘ What is 
the effect upon the validity of the transfer of the preference of the 
debt of the trustee? In every decided case in this state previous 
to Muchmore v. Budd, such contravention of the provisions of the 
statute has been held to render the transfer absolutely void. In 
Varnum-y. Camp, 1 J. 8S. Green, 326 (1833) by the opinion of Ch. 
J. Ewing, adopted by his survivors on the bench as the opinion of 
the Court after his death. 

The question was considered, though not directly involved, in 
Garretson v. Brown, 2 Dutch. 425 (1857), and the doctrine of Var- 
num v. Camp was reaffirmed by Chief Justice Green, Justices El- 
mer, Potts and Vredenburgh. This case was affirmed, on appeal, 
3 Dutch. 644. The same doctrine was recognized by Chancellor 
Zabriskie in Bentley v. Whittemore, 3 C. E. G. 366; and again by 
the Court of Errors and Appeals in review of that case in 4 C. E. G. 
462. In Moore v. Bonnell, 2 Vr. 90 (1864) the doctrine of Varnum 
v. Camp was reviewed by Chief Justice Beasley and reaffimed. In 
Brown v. Holcomb, 1 Stock, 297 at p. 299, at the bottom, such an 
assignment was declared to be void by Chanvellor Williamson. In 
Fairchild v. Hunt, 1 McC. 367 (1862) before referred to, Chancellor 
Green held the assignment there absolutely void because its effect 
and operation was to give preference to one class of creditors over 
another in direct violation of the terms of the statute. 

The soundness of the doctrine of these cases was questioned in 
the prevailing opinion in Muchmore v. Budd, and it was said that 
it had never received the direct approval of the Court of Errors 
and Appeals, but the learned judge in making the criticism ex- 
pressly said that the question was not involved in the case then 
before that Court, and the decision of it was put on the distinct 
ground that the transaction under review was a mortgage and not 
an assignment for the benefit of creditors, and therefore not 
affected by the doctrine of the train of cases so criticised. 

The dictum just referred, being upon a point not involved in the 
cause, must be treated as oditer and not authorizing this Court to 
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decline to follow a rule adopted and acted upon in a line of cases 
decided in the Supreme Court and in this Court. I mast, there- 
fore, hold the transfers of property here in question to be abso. 
lutely void. In coming to this result I have treated the allegations 
of the answers of Champion and Risley as true, and hence there is 
no reason why, if complainant so elect, a decree to that effect 
should not at once be made. A receiver must, of course. be ap- 
pointed to take possession of the personal property and choses in 


action. 


THE STATE, EX REL., EDWARD B. HODGE, PROSECUTOR, v. THOMAS S WELLS. 
(New Jersey Supreme Court, at Chambers in Camden ) 
[Decision rendered May, 1892.] 

Certiorar: — Defendanis— Parties — New dorsement of his name on the writ. 
Rule of Supreme Court.--The. parties to a- Where a defendant is indicated by en- 
writ of certiorari are, beside the state,(1) dorsement and the name of the custodian is 
the prosscutor, (2) the defendant or per- omitted from the endorsement, the inference 
son to be substantially affected by the re- is, that he is not intended to be made a 
versal of the proceedings, and (3) the cus- defendant and the other defendant alone 
todian of the record to whom the writ is may apply under the rule of the Supreme 
directed. Court, adopted at the February term, 1892, 

The custodian may be himself substan- for a reversal or vacation of the order or 
tially interested, and may be properly made proceeding direc ted to be certified. 
a defendant. He is not, however, neces- This rule applied to a case in which the 
sarily a defendant, and may be made aparty writ was directed to a city council to certify 
solely, because he is custodian of the record. a liquor license, and the name of the appli- 
The real defendant is indicated by the en- cant for the license was endorsed on the writ. 


On Certiorari. 

Messrs. M. P. Grey, 8S. H. Grey, Mark R. Sooy, Howard Flan- 
ders and S. W. Belden for prosecutors in certiorari. 

Mr. Lindley M. Garrison for defendant ; Mr. Leon Abbett, jr., 
and Mr. W. F. Abbett, for other defendants similarly situated. 

GARRISON, J.: This is an application under a rule of the Supreme 
Court of February term, 1892, and under that clause of that rule 
which reads as follows: “ Upon application of a.sole defendant or 
‘of all of the defendants in certiorari, this court, or a justice thereof 
may at any time after an allowance of a writ of certiorari, order any 
judgment or proceeding directed to be certified by such writ, to be 
reversed or vacated, and for this purpose may make all orders 
necessary to secure the immediate return of such writ.” 

The writ of certiorari in this case was allowed at the instance of 
Edward B. Hodge, and was directed to the common council of the 
city of Burlington, and brings up certain proceedings had by the 
common council of the city of Burlington on the application of 
Thomas 8S. Wells for a license to sell spirituous, vinous, malt and 
brewed liquors. It was the ordinary case of an application for a 
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liquor license which, in the present instance, had been granted by 
the common council of the city of Burlington and the writ of cer- 
tiorari in the present case was served upon the council in session 
after the allowance of the license and before the delivery of the 
license to the applicant. The writ mentions in the body of it the 
name of Thomas 8. Wells as the applicant who had set in motion 
the common council of the city of Burlington and it also is specifi- 
rally directed to the common council of the city of Burlington di- 
recting that it certify the proceedings. The writ is endorsed ‘‘The 
State, ex. rel. Edward B. Hodge, Prosecutor vs. Thomas 8. Wells, 
defendant.’’ The defendant thus endorsed on the writ makes this 
application upon the ground that he is, the sole defendant, and 
prays, in accordance with that clause of the rule in question, that 
the proceedings by which he was granted a license be vacated. The 
prosecutor opposes this application upon the ground that there are 
two defendants to this certiorari, namely, Thomas 8S. Wells and the 
common council of the city of Burlington, and that under the clause 
in question there is no jurisdiction ina justice of the Supreme Court 
in such case, save upon the application of all—or, in this case, of 
both—of the parties defendant. 
It is evident, therefore, that upon the face of the record the first 
thing to be determined is *‘Whbo are the defendants in certiorari 
within the meaning of this rule?’ It will be observed that the 
question is not ‘‘Who are the parties to the proceeding?’ As I 
understand the practice and the construction which the courts of 
this state have put upon a writ of certiorari, it is this; that there 
are, leaving the state out of the question, three actual parties. 
There is the prosecutor, who seeks a review of the proceedings cer- 
tified. There is the defendant, or defendants, who are the parties 
who will be substantially or otherwise affected by the reversal of 
the proceedings below or who were the parties at whose instigation 
the proceedings below were instituted. Then there is the custodian 
of the record or other person or tribunal to whom the writ is direct- 
ed in order that thereturn may be made. Now, it is quite evident 
that there are many cases in which the custodian of the record is 
made a party solely because of the necessity of having the record 
before the court and not because he has any interest in the result 
of the litigation. A familiar case of this kind is that of a justice of 
the peace in a landlord and tenant case, or of the Court of Common 
Pleas upon a road case or upon a license. The present case is one 
in which the party named in the body of the writand to whom the 
writ is directed as the custodian of the record holds, by virtue of a 
public ordinance of the city, functions in respect to the proceeding 
sought to be reviewed, of such a character that, in addition to being 
the custodian of the writ and hence necessary to its return, it is 
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also a public agency having substantial interests to be subserved in 
another capacity which may be affected by the reversal of this ad- 
judication either by the court or by virtue of this rule. 

There is no question but that the city council of the city of Bur- 
lington might be or might have been made a defendant to this pro- 
ceeding with perfect propriety. But the question is whether upon 
this record and for the purpose of applying this rule there is here 
more than one defendant. Now, I understand the practice to be 
that the party may and must direct the writ to the true custodian 
or else his writ will be dismissed. He may also by endorsement 
and by naming in the body of the writ, if he chooses, (but the cus- 
tomary practice is by endorsement) to indicate the defendant, viz: 
him who instigated the proceeding below or who is the person sub- 
stantially affected by the proceeding. In a case therefore where in 
the body of the writ the person who instigated the application is 
named and also the person who is in custody of the writ, and whereof 
upon the endorsement the prosecutor has omitted the name of one 
of the parties named in the body of the writ but has elected only one 
of them to entitle as a defendant, the proper construction of that 
record as it stands is that by omitting to make both of the parties 
properly named in the body of the writ of defendants by endorsement 
there was a significance intended to the effect that only the party 
endorsed is the substantive defendant and that the other party, 
who might have been made a defendant, is not so intended but that 
his function is that of the custodian of the writ. That was the view 
which I had of the matter when it came before me on the first occas- 
ion, but at that time the solicitor of the city of Burlington was pres- 
ent and addressed the court asking that the case be adjourned for 
one week in order that he might join with the defendant in asking 
for the granting of this application. The cause was adjourned and 
the solicitor failed to put in any appearance whatsoever. As the 
distinct purpose of the adjournment had been that he miglit apply 
for the reversal, no necessary conclusion could be drawn from his 
absence except that he did not affirmatively apply, so that it still 
left the matter undetermined as to whether the public interests com- 
mitted to him were of such a nature that he desired to be heard 
further or to apply to be made a party within the meaning of this 
rule. He was notified of the action of the court and of this adjourn- 
ed hearing of this motion in order that the interests committed to 
him, if city council so desired, might be represented on this occasion. 
He is not now here, nor has he appeared, so that the matter stands 
thus, that the sole defendant for the purpose of making this appli- 
‘ation is the party whom the prosecutor has seen fit to entitle as the 
sole defendant; that there is another party who might; have been 
made an additional defendant and who is certainly a proper party 
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by virtue of being the custodian of the writ; that on the face of 
this record he appears to be in the case as the custodian of the writ 
and does not, either by the action of the prosecutor or upon notice 
either appear upon the paper or in these proceedings in any other 
capacity than that of a custodian who has made his return and 
is functus officii. 

In that view of the matter I see no other reason either in public 
policy or in strict construction of this rule why the application of 
Thomas 8. Wells, the sole defendant endorsed on this writ, should 
not be granted and to that end will sign the order vacating the pro- 
ceedings by which the common council of the city of Burlington 
allowed the license which is mentioned and described in this return. 
The rule applies to all these cases and to those represented by Col. 
Abbett. 


Counsel for the defendant admits that the order carries costs 
against his client. 


FRANK MILES v. WESTCOTT, MAYOR OF CAMDEN. 
(New Jersey Supreme Court, Camden Circuit.) 


Police Courts—Jn Cities of the Second 


class having a population of over fifty thou- 
Class—Statutes— Act of March 8, 1892-—Ha- 


sand, has the effect of abolishing the police 
beas Corpus.—The writ of habeas corpus can- courts held by the mayor, recorder or 
special justice, in any such city under the 
provision ,of its charter, and a person held 
in custody under the commitment of any 
such officar, will be released on habeas 
The act of March 11, 1892, Chapter XLV, corpus. 

creating a police court in cities of the second 


not be used for the purpose of inquiring 
collaterally into the title of an officer to ex. 
ercise the functions of his office. It can.ot 
be turned into a writ of quo warranto. 


Garrison, J.: The only open question on the return to this writ 
of habeas corpus is the jurisdiction of the committing tribunal. 
The commitment is signed by J. L. Wescott, mayor of the city of 
Camden, whose jurisdiction to act as committing magistrate arises, 
if at all, by virtue of the charter of said city. Section forty (40) 
of the amended charter of the city of Camden, (P. L. 1871, p. 210) 
invests the mayor with the jurisdiction of justices of the peace in 
all matters of a criminal character: and section forty-four (44) of 
the same act establishes a criminal court in said city for the hear- 
ing, trial and commitment of offenders against the law and ordi- 
nances of said city, which court the mayor, recorder or alderman is 
authorized and empowered to hold. These legislative grants, if 
unrevoked, afford unimpeachable warrant for the jurisdiction upon 
which to vest the commitment before me. I may go further and 
say that if the right to exercise the fuuction of these offices, or 
either of them, was fairly d&batable, or even clearly adverse to the 
right of the mayor, I could not, upon this proceeding, inquire into 
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the title of the officer or look beyond the face of the commitment 
after determining that the jurisdiction above set forth existed in 
its original and unrepealed condition. Nothing is better under- 
stood than that a writ of habeas corpus cannot be turned into a 
quo warranto. If any existing jurisdiction is exercised by an 
officer de facto filling the office, the prisoner cannot collaterally 
attack such officer's title to the office he is filling, and it is only 
the right of the prisoner that we can consider. It is contended, 
however, that the power of the mayor to act as a special justice 
under Section 40 of the city charter, as well as his authority to 
hold a court for the enforcement of the police regulations of the 
city under Section 44, are taken away and revoked by an act of the 
legislature, passed March 8, 1892, entitled ‘‘An act concerning 
cities of the second class and constituting a police court in such 
cities * * and abolishing all other police courts, recorder 
courts and police justices in such cities.’’ Section 4 of this act 
provides that the police court and police justice constituted there- 
under shall take the place of and be in lieu of any and all other 
police courts or police justices or ‘‘ special justices’’ in any such 
city, and all such offices are thereby terminated and ended upon 
the expiration of twenty days after said act shall take effect, 
which, by the terms of said act was immediately. Section 11 also 
provides that immediately upon the expiration of twenty days 
after this act shall take effect, the offices of all other police justices 
or special police justices and ‘‘all police courts in said city shall 
cease, determine and end, and that all of said officers and courts 
are thereby abolished, and that thereafter no other police court 
shall exist in said city except such as is provided four by this act.”’ 

These repealing clauses bear directly uponthe two offices created 
by the charter of the city of Camden by virtue of which the mayor 
exercises the functions of a special justice and holds a police court. 
By Section 40 of the charter the office of special justice is created, 
and by Section forty-four (44) a police court was created to be held 
by the mayor or recorder, and both of the offices are now, in the 
most unequivocal language, abolished. If it be objected that the 
court which, under the city charter the mayor was empowered to 
hold, was not a ‘*Police Court’’ eo nomine, the answer is in the ad- 
‘jndicated case of Adams v. Nash, 33, N. J. L. (22 Vr.) 305, in which 
case Judge Reed, pronouncing the opinion of the Supreme Court, 
said: *‘A court of whatever name which has jurisdiction over the 
entire class of public regulation, is a police court within the mean- 
ing of the statute.’’ It is not, however, necessary upon this pro- 
ceeding to invoke the authority of this side case, for if the tribunal 
by which this prisoner was committed Mid not act as a police court, 
then he was committed without jurisdiction and should be dis- 
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charged ; whereas, if it did act asa police court, it is abolished 
by the act above cited, so that so far as this prisoner is concerned 
it is immaterial which horn of the dilemma is relied upon. to detain 
him. 

Apart from the express repealers contained in the act creating 
the office of police justice, the general scope of the act is clearly to 
provide a uniform and comprehensive scheme of enforcing police 
regulations in all municipalities having a certain population. 
Hence the familiar rule is applicable, that when such an intention 
is aptly expressed and clearly to be gathered from the language of 
the general enactment, it will have the effect of repealing by impli- 
cation all prior inconsistent legislation upon the same subject 
matter. 

From these considerations it results that the Mayor of the City 
of Camden is without lawful authority to sit as a committing 
magistrate or hold.a court for the hearing of police cases or the en- 
forcement of the police regulations of the city and that the exer- 
cise of such authority by him in the present instance was unlawful 
and the commitment of the prisoner void. The prisoner must be 
discharged from the jail. 


CARSON V. FEDERAL ST. AND P. V. PASS. RY. CO., APPELLANT. 
(Pennsylvania Supreme Court, January 25, 1892.) 


Street Railways—Crossing — Contributory as to looking and listening.—It is error in a 
Negligence.—It is gross negligence todrive trial judge to leave a jury without any rule 
in front of a moving street car so near as to of law governing the duty of a driver.when 
make a collision inevitable; such conduct approaching a street railway. It may not 
defeats an action to recover for self-inflicted be necessary to stop before approaching a 
damages. street railway crossing, but it is necessary 

Charge of Court.—-Street railways—Rule to look before driving on the track. 


Appeal to C. P. No. 2, Allegheny Co., Pa., to review a judgment 
on a verdict for plaintiff in an action of trespass for personal in 
juries 

The assignments of error specified, 1 and 2, the refusal of binding 
instructions for defendant ; and, 3, the following portion of the 
charge: *‘I did not mean to exclude from the jury in this case, the 
question as to whether or not the driver should not have stopped, 
laoked and listened. I simply say it is not a fixed rule of law, but 
it is for the jury. If it were an ordinary steam railway crossing, I 
would have had to say to you, as a matter of law, it was negligent 
if he did not stop, as well as look and listen, no difference what I 
might have thought, or you might have thought about it. But in 
this case, that is not a rule of law. It is a question for you, under 
all the circumstances, as to what he should have done.”’ 
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Mr. W. H. Stone, for appellant. , 

Mr. J. H. Miller, for appellee. 

GREEN, J.:—The facts of this case do not seem to be in- 
volved in controversy. The defendant operates a line of street 
cars passing through Washington street, in the city of Allegheny. 
The plaintiff's team, in charge of Orr, the driver, was engaged in 
hauling along C street, in the same city. In going along C street 
to his destination, Orr’s route crossed Washington street, and the 
defendant’s tracks therein, at right angles. When he reached 
the intersection he neither stopped nor looked, but drove directly 
upon the defendant's track. When in this position, he looked up, 
and saw the car just upon him. There was no time to escape. His 
wagon was crushed and he was injured. 

This action is brought by his employer, who is affected by the 
contributory negligence of his employee. The question upon 
which the case turned in the court was, whether the evidence of 
the plaintiff established contributory negligence in Orr, the driver. 
Upon this subject the learned judge instructed the jury that there 
was norule of law that required the driver to ‘‘stop, look and 
listen,’ but that it was for them to determine what it was his duty 
to do, and whether he actually did it on this occasion. They were 
thus left without any rule of law to apply; at liberty to make one 
to suit themselves for the purposes of this case, which the next 
jury might change to suit themselves, or disregard altogether. 
We cannot agree to this. The street railway has become a busi- 
ness necessity in all great cities. Greater and better facilities and 
a higher rate of speed are being constantly demanded. The move- 
ment of cars by cable or electricity along crowded streets is at- 
tended with danger, and renders a higher measure of care neces- 
sary, both on the part of the street railways, and those using the 
streets in the ordinary manner. It is the duty of the railway com- 
panies to be watchful and attentive, and to use all reasonable pre- ° 

autions to give notice of their approach to crossings and places of 
danger. Their failure to exercise the care which the rate of speed 
and the condition of the street demand, is negligence. On the 
other hand, new appliances, rendered necessary by the advance in 
business and population in a given city, impose new duties on the 
public. 

The street railway company has a right to the use of its track, 
subject to the right of crossing by the public at street intersec 
tions ; and one approaching such a place of crossing must take 
notice of it, and exercise a reasonable measure of care to avoid 
contact with a moving car. It may not be necessary to stop on 
approaching such a crossing, for the rate of speed of the most 
rapid of these surface cars is ordinarily from six to nine miles per 
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hour; but it is necessary to look before driving upon the track. 
If, by looking, the plaintiff could have seen and so avoided an 
approaching train, and this appears from his own evidence, he 
may be properly non-suited; Marland v. R. R., 123 Pa. 487. It is 
in vain for a man to say he looked and listened who walks direct- 
ly in front of a moving locomotive. An injury so received is due 
to bis own gross carelessness: R. R. v. Bell, 122 Pa. 58; Moore v. 
R. R., 108 Pa. 349. Orr testifies that he knew the crossing, that 
he listened for the sound of a gong, but, not hearing it, drove on 
the track, and was instantly struck. He drove in front of a mov- 
ing car so near to him as to make a collision inevitable. If he had 
looked, he could have seen the car and stopped, and the accident 
would have been avoided. Not to do so was, in the language of 
R. R. v. Bell, ‘‘ gross negligence,’’ and justly defeats the action 
brought to recover from another damages that were self-inflicted. 
It is the duty of one about to cross a street railway track to look, 
so that he may not walk directly in front of a moving car to be 
struck be it. The first assignment of error i3 sustained. So, also, 
are the second and third. 
The judgment is reversed. 


SUIT AGAINST THE READING RAILROAD COMBINATION. 


The Attorney-General has filed a bill in Chancery to set aside 
the lease of the property of the Central Railroad of New Jersey to 
the Port Reading Railroad Company and in general to prevent the 
operation of the New Jersey lines under the combination made with 
what is called the Reading railroad system. The proceedings are 
interesting, not only because there has been a good deal of public 
discussion of this consolidation of railroad interests in opposition 
to the old consolidation under the Pennsylvania system, but also 
because the Governor having vetoed the bill passed for the purpose 
of facilitating it, is purposed to have announced that he would cause 
the Attorney-General to bring this suit in the courts and that if the 
courts did not find the action of the companies to have been illegal, 
he would see to it that a law was passed to make it illegal. Since 
such a Jaw could hardly have any effect on anything that has already 
been done it will be interesting to see what the courts will do under 
the law as it is. 

The bill filed by the Attorney-General alleges that the action of 
the companies is in violation of the act of May 2, 1885, and that the 
effect of the combination is to prevent competition and artificially 
to raise the price of coal. The act of May 2, 1885, declares that no 
railroad company of this state shall have power to lease its railroad 
and franchises to any foreign corporation or to any resident of any 
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other state or to consolidate and merge with a foreign corporation 
’ or resident of any other state without the consent of the Legislature. 
The lease of the Central R. R , was made to the Port Reading R. R., 
a New Jersey company owning a small railroad, and the Attorney- 
General in his bill insists that this company is controlled by the 
Philadelphia and Reading railroad company of Pennsylvania, and 
that the lease is really made to the foreign company, is a mere 
evasion of the statute, and should be declared to be illegal and 
against public policy. The Chancellor, without deciding this 
question, has granted a temporary injunction to prevent the alleged 
evil effects of the combination of railroads thus accomplished, and 
has directed that until further order the defendants refrain from 
operating the roads in such a manner as to diminish competition 
in this trade in anthracite coal, and from making arrangements 
which shall have their effect, object or result the creation of artifi- 
cial scarcity of coal by limitation of the supply thereof. 

This involves a very different question from that of the evasion 
of the statute and may lead the court into problems of political 
economy for which there are no precedents in the equity reports. 
It will be interesting to see how the court will deal, on a motion 
for attachment for contempt, with the question which is now agitat- 
ing the minds of business men and political economists, whether 
combinations of railroads or of capital in any form do really tend 
to increase or diminish prices. It will be hard for a court by the 
application of any principles of equity, to say whether any partic- 
ular arrangements have for their effect, object or result the crea- 
tion of an artificial supply of coal, and if the court can decide such 
questiuns satisfactorily, it will have acquired for itself a new and 
most important field of usefulness. 

It is unfortunate that question of political economy should be 
mixed up with the question whether this lease is an evasion of the 
statute, and yet it is, no doubt, the fact that a large combination 
of railroad interests has been made that gives importance to the 
question raised by the statute. The statute was passed after the 
state had fully committed itself to the policy of encouraging this 
freest combination of the railroads of this state with those of this or 
any other state. The general railroad law of 1873 gave toany railroad 
company organized under it power to ‘‘ lease its road to any other 
company of this or any other state.’’ The act of March 25, 1881, pro- 
vided that any railroad company organized under the laws of this 
state might merge and consolidate the stock franchises and proper- 
ty with those of any other railroad company of this or any adjoining 
state wherever they had continuous lines, and it was not until April 
17, 1885, after a large number of the railroad companies of the state 
had been lesaed by or consolidated with the Pennsylvania Railroad 
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Company that the words “or any‘adjoining state ’’ were stricken 
out of the act. The purpose of the statutes of 1885 may have been 
to make sure of bringing all the railroad systems of the state under 
the operation of the system of railroad: taxation adopted in 1884. 
It was directed in terms to the legal ownership of the railroads and 
it does not seem likely that the state intended to adopt a policy 
which should cut off the railroads of New Jersey from such busi- 
ness relations with the railroad system of the country which are 
dependent upon harmony of interests or the common ownership of 
the majority of the stock. The decision of the court on this ques- 
tion will be awaited with interest because of its effect upon the re- 
lations of New Jersey to the commerce of the country and it is im- 
pertant that it should not be influenced in any way by a discussion 
of the supposed effect of the combination of certain railroad systems 
on the price of anthracite coal. 


LORD BRAMWELL, 


(From an article in the Law Journal, London, May 14, 1892.) 


We announce with great regret the death of Lord Bramwell, 
which took place on Monday, the 9th inst., at his country residence, 
Holmwood, Edenbridge. One of the most striking figures has dis- 
appeared from the judicial ranks of the country, and a career 
almost unexampled in our legal annals has been brought to a close. 
Since his appointment to the Exchequer in January, 1856, Lord 
Bramwell was, it may be said, continuously engaged in the admin- 
istration of the law to the day of his death—thirty-six years. The 
only parallel in recent times to this prolonged judicial service was 
that of the famous judge on whose retirement from the old Court of 
Exchequer Bramwell was raised to the bench. Baron Parke, indeed, 
even surpassed his successor, as a period of forty years elapsed be- 
tween his appointment to the King’s Bench in 1828 and his death 
in 1868; and Lord Wensleydale, in respect of whom the principle 
acquiesced in twenty years later under Lord Beaconstfield’s admin- 
istration of life peerages was successfully resisted, like his succes- 
sor, was diligent to the end in attendance at the House of Lords 
for the hearing of appeals. 

George William Wilshire Bramwell was the son of Mr. George 
Bramwell, a London banker, and was born in London on June 12, 
1808. He was, in the first instance, intended commercial pursuits,. 
and entered his father’s counting-house, where he acquired a prac- 
tical acquaintance with banking business, which afterwards stood 
him in good stead, and to which he referred in the course of the 
hearing by the House of Lords of the recent appeal of The Bank 
of England v. Vagliano Brothers. Like many judges of an earlier 
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generation and a few of this, le practiced for some years before his 
call as a special pleader under the bar, and in 1834 established 
himself at 3 Sergeants’ Inn, Fleet Street. He was called to the 
bar at Lincoln’s Inn on May 4, 1838, and took chambers in Crown 
Office Ruw, where he soon acquired a considerable business as 
a special pleader; and his name is occasionally to be found in the 
earlier volumes of Meeson and Welsby even before he joined the 
Home Circuit in 1840. From the first Bramwell’s powers were 
rather those of a lawyer or judge than those of an advocate. In the 
days before the Common Law Procedure Act the system of plead- 
ing, whether or not it was best calculated to serve the ends of justice, 
furnished an admirable discipline to the mind, and its effect upon 
Bramwell’s mind and style is discernible in every judgment he 
prononnced, in which the issue involved is invariably expressed in 
the tersest logical form. 

Special pleading was, in fact, a species of dialectic, and its effect 
on the late judge was shown in his fondness for framing dilemmas, 
one form of which has become known under the name of ‘‘ Bram- 
well’s dilemma.’’ In 1851 he was made a Queen’s Counsel among 
a batch of distinguished men, including Daniel, J. G. Phillimore, 
Mellor (afterwards a judge,) Glasse (the hero of many a battle royal 
with the late Vice-Chancellor Malins), Samuel Warren, and William 
Atherton (afterwards Solicitor and Attorney-General.) Lord Sel- 
borne, his junior in years, was senior in the list of Q. C.’s having 
been called within the bar in 1850. Bramwell never seems to have 
had a large practice at Nisi Prius, and his name will be sought in 
vain in the various causes celebres in which his contemporaries and 
juniors, Ballantine, Hawkins, and others, made their reputation. 
In the case of some occupants of the bench it may be said that their 
careers have virtually terminated with their elevation. In Bram- 
well’s case it might almost be said that it only then began. During 
his career at the bar Bramwell confined himself strictly to his pro- 
fession, and was never a candidate for Parliamentary honors. 

It was, therefore, solely for professional qualifications that he 
was chosen by Lord Cranworth, in January, 1856, when many of 
our present judges were still at college or even at school, to fill 
the vacancy in the Exchequer caused by Baron Parke’s retirement. 
He soon made his mark on the bench, and for a quarter of a cen- 
tury there was no judge whose name was so familiar to the public 
as Baron Bramwell’s. 

fAfter referring to some cases well known in England the writer 
continues :] 

As a judge of first instance Bramwell proved himself to be a 
sound lawyer and a man of singularly independent mind. He not 
uncommouly differed from his learned brethren, and his opinions 
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in such cases were sometimes ultimately triumphant. He also 
presented a marked contrast to some living occupants of the bench 
in his contempt of popular sentiment. On one occasion some 
observation in a charge to a jury was received with applause. The 
judge paused a moment, and then said quietly: ‘I recall those 
words—I must have been saying something foolish.’ The applica- 
tion and extension of the doctrine ‘Sic utere tuo ut alienum non 
laedas’ in the well-known case of Rylands v. Fletcher, 37 Law J. 
Rep. Exch. 161; L. R. 3 H. L. 330, in the House of Lords, were 
due, in the first instance, to Baron Bramwell, who differed from 
the other members of the Court of Exchequer. In that case the 
liability of an owner of land was maintained for damage done to 
neighboring land by the introduction of a dangerous element 
which injures the adjoining land, and the liability exists even in 
the absence of wilfuliness or negligence. 

After twenty years’ service in the Exchequer, Bramwell was 
appointed, in pursuance of the Appellate Jurisdiction Act, 1876, a 
judge of the Court of Appeal, together with Mr. Justice Brett, now 
Lord Esher, and the late Baron Amphlett. The Court of Appeal, 
as it was then constituted, with six Lords Justices and the Master 
of the Rolls, sitting on certain days every week, was an exceed-> 
ingly strong tribunal, and the new Lord Justive had to hold his 
own against men like the late Sir George Jessel and Lords Justices 
James and Mellish. In 1881, after five years’ work in the Appeal 
Court and a quarter of a century’s labors on the bench, he retired, 
and a dinner was given in his honor, which was attended by the 
most distinguished members of the bench and the bar. Early in 
the following year he was raised to the peerage under the title, 
already so familiar to the country, of Baron Bramwell. Since his 
elevation he has been almost as assiduous in sitting to hear appeals 
as the Lord Chancellor or the Lords of Appeal in Ordinary. whose 
duty requires their attendance. * * Lord Bramwell’s judg- 
ments were a model of style, for the simple reason that there was 
no attempt at style. They were direct and to the point, concise 
and pithy, and were enforced by illustrations which were always 
intelligible and homely. His English was as pure as that of Cob- 
bett or John Bright. 

He was a frequent speaker in the debates in the House of Lords, 
especially on legal topics. In 1882, soon after he was made a peer, 
he introduced and succeeded in passing the Bills of Exchange 
Act, drafted by Judge Chalmers, which he was subsequently to 
interpret in the Vagliano Case. He took a prominent part in the 
debates on the Criminal Law Amendment Bill, and, taking a view 
which might be expected from a mind trained in the old common 
law, expressed himself against raising the age of consent to sixteen. 
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In the same year he introduced a bill relating to arbitration, a sub- 
ject on which legislation was effected a few years afterwards. He 
also moved a Law of Evidence Bill, to remove the disabilities of 
all persons, including married women, to give evidence in Courts 
of Justice. He also made criticisms in committee on the Repre- 
sentation of the People Bill, especially in connection with that per- 
plexing question, the service franchise. He was a strong supporter 
of the opening of museums on Sunday and of the legalization of mar- 
riage with a deceased wife’s sister. As might be expected, he was 
thoroughly antagonistic to the Housing of the Working Classes 
Bill in 1885, and characterized the measure as being as great a piece 
of Socialism as ever was proposed to the House. Inthe same spirit 
lie spoke against the Employer’s Liability Act (Continuance) Bill, 
i888, and supported Lord Wemyss’s motion a few vears ago 
on the socialistic tendency of recent legislation. He was an 
active member, in conjunction with Lord Wemyss, Mr. Pochin, 
and others, of the Liberty and Property Defence League, and was 
a frequent correspondent to the Zimes, generally over the signature 
**B.,”’ on subjects involving the principles of that body and on legal 
and other questions. 

Lord Bramwell was twice married, but, as he has left no male 
issue the peerage becomes extinct. 


CHANGES IN NEW YORK STATUTES. 


An important change in criminal laws of New York state was quiet- 
ly made by the last legislature and went into effect a week or two 
ago. It takes away the minimum formerly prescribed in the pun- 
ishment for most criminal offences. The punishment for the two 
degrees of murder, for arson in the first degree burglary in the 
first degree and some other crimes remain as before, but as to 
most other offences, while the higher limit of punishment remains 
the same, the judges have absolute discretion as to how small the 
punishment shall be. Judges of criminal courts have frequently 
complained that in some cases they have been forced by the laws 
as they formerly existed to punish certain crimes with undue 
severity. A boy of sixteen, for instance, who snatches from a 
schoolboy a few pennies, without any thought of the seriousness 
of the crime, is technically guilty of robbery in the first degree and 
under the law as it formerly stood could not receive imprisonment 
for less than ten years. He was ranked in the same grade with. the 
burly ruffian who knocked down an inoffensive citizen in the street 
at night and after seriously injuring him robbed him of all the 
property he carried. In many other offences there were at times 
mitigating circumstances which rendered the lowest punishment 
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allowed, too high. The consequence was that jurors who were 
made aware of the severe penalties would often give verdicts which 
were entirely illogical in order that the penalty should not. be 
higher than the prisoner deserved under the particular circum- 
stances of the case on trial. Jurors may now act with greater 
freedom and the judges may use their discretion as to the extent 
mercy which they shall show. The punishment for forgery in the 
first degree is decreased so that it will not be necessary hereafter to 
have a trial when a prisoner desires to plead guilty to this charge. 
Many other changes in the criminal laws have been made includ- 
ing, of course, the creation of some new misdemeanors. The legis- 
lature always has a passion for making new misdemeanors. This 
year it seems to have taken especial delight in amending the codes 
relating to the punishment of crimes. There are only thirty-three 
amendments to the voluminous Code of Civil Procedure, while 
whole chapters of the shorter Penal Code are changed. The inser- 
tion of many sections punishing crimes against the elective fran- 
chise is especially important. Among the new misdemeanors 
created is the making ‘tan ascension by means of a balloon, with a 
trapeze or parachute attachment, or any other devise for the pur- 
pose of making a descent from such balloon.’ The evident intent 
of this section is that no person who goes up ina balloon shall be 
allowed to descend—a just punishment for his folly. Another pe- 
culiar Jaw makes it a misdemeanor for a householder to detach and 
examine the gas-meter in his holuse for the purpose of testing it. 
The curious provision compelling every nurse to report to the 
health authorities each case in which a child less than two weeks 
old has one or both eyes reddened or inflamed is re-enacted, and is 
now a part of the Penal Code of the state instead of appearing as it 
did a year ago under the heading *‘An Act to Prevent Blindness.’’ 


EDITORIAL NOTES. 





IN THIS country every justice of the peace thinks he can draw a 
mortgage and that he is well paid if he gets two dollars and a half 
for doing it. Many lawyers draw them without any more thought 
upon any legal question than a good justice of the peace would 
give and indeed in most cases there is not much thought required. 
We find, however, in an English paper, the Law Times, a list of 
‘*reminders for drafting mortgages,’ which shows that in England 
the drawing of a mortgage is not a thing ‘‘to be entered into ‘un- 
advisedly or lightly.”’ The list contains eighty-six points which 
the legal adviser on mortgages must cast his eye over and see that 
none have been forgotten. Many of them are purely statutory 
and many are made necessary by the absence of registry laws, but 
some of them are applicable in this country and should be borne 
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in mind by the careful solicitor in certain cases. Here are some 
extracts from the list : 


27. Query give power to second mortgagee to give receipts to first mortgagee : (Ib.) 

28. Give power to surrender as well as sell a mortgaged policy. 

29. Power to sell without statutory restrictions? (2 K. & E. 29.) 

" 30. As to power to sell fixtures apart from land: (Re Yates, 59 L. T. Rep. N.S. 47; 38 
Ch. Div. 112.) : 

31. Solicitor-mortgagees to point out to clients any divergence from ordinary forms : 
(Pooley’s Trustee v. Whetham, 55 L. T. Rep. N. 8. 333, at p. 334; 33 Ch. Div. 11], at 
p. 122.) 

32. Covenant to keep up life policies: (Wolst. 52.) 

33. Covenant by mortgagee to make further advances? (2 K. & E. 36.) 

34. Liability as between mortgagor and estate: (Wolst. 56.) 

35. Liability as between mortgagor and surety: (2 K. & E. 38.) 

36. Liability as between mortgagee and surety : (Ib.) 

37. As to use of attornment clause: (comp. 2 K. & E. 52 with Wolst. 44 and 3 Byth. & 
Jarm, 983; Mumford v. Collier, 25 Q. B. Div. 279.) 

51. In mortgage of building agreement, prudent to give notice to lessor: (Union Bank 
of London v. Kent, 59 L. T. Rep. N. S. 714; 39 Ch. Div. 238.) 

52. When are buildings to be completed? What evidence of completion? (2 K. & 
E. 142-3; 3 Byth. & Jarm. 1103.) 

53. Give power to mortgagee to complete, and charge sums expended on premises: (Ib.)} 

54. Mortgagee’s indemnity clause. 

INQUIRIES, 

80. On a second mortgage, of first mortgagee. 

81. As to any title deeds that are not forthcoming. 

82. As to terms of tenancies and leases of property to be mortgaged. 

83. Registration ? 

84. Proper searches. ° 
85. See that all deeds, as far as possible, are handed over. 
86. Give all necessary notices. 


REFERRING TO Costigan v. Pennsylvania R. R. Co., 23 Atl. Rep. 
810. The Harvard Law Review says: 

A recent New Jersey case presents a rather novel instance of tres- 
pass. The declaration charged that the defendants wrongfully and 
injuriously made, on their own land, an embankment so heavy that 
the downward pressure (two thousand tons,) causing an equal 
lateral pressure, forced earth and gravel, lying below the surface 
in the defendant's land, into the plaintiff's land, thereby disturbing 
the surface of the plaintiff's lot, moving his house on to land not 
his, and cracking its foundation. The defendants justify under 
their charter, the embankment being properly and carefully built. 
The court holds that while the charter justifies any public damage 
from reasonable working of the road, as injury arising from noise, 
smoke, cinders, vibration, any damage which in its nature is dis- 
tinctly private is not within their privilege. This decision, that 
such an embankment is not within the legislative sanction, which 
on the facts stated seems open to doubt, leaves the question as 
though the act had been done by a private individual, and the result 
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of the ease is that no man shall squeeze his neighbor’s land, even 
below the surface... To say that a man cannot put buildings of the 
size he chooses on his own land is at first a startling doctrine ; but 
if the plaintiff can prove actual transfer of particles of earth from 
his,neighbor’s lot to his, however far below the surface, it seems to 
follow necessarily that there is a trespass. Of course, as every 
downward pressure produces lateral pressure, and pressure is dis- 
placement, a man trespasses with every step he takes on his own 
land. It also follows, that, since the right to support extends only 
to the land itself, a man is absolutely responsible for all damages to 
his neighbor’s land resulting from building on his own, however 
firm his land and however loose that of his neighbor. It is need- 
less to add that the unmetaphysical sympathies of juries, as well 
as the infrequency of violent subterranean displacements, will keep 
this scientific principle within due limits. 


NEW QUARTERS FOR LAWYERS IN NEWARK. 


There has been a great shaking up of the courts and lawyers in 
Newark. The new Prudential building was opened on the first of 
May with fine offices on at least six of its eleven stories and the 
lawyers came into it out of the older buildings on every side. The 
offices in the old Globe building vacated in this way were most of 
them soon filled up with other lawyers and although the great Pru- 
dential building is nearly full it is hard to find the vacancies in the 
other buildings. The Court of Chancery has fine quarters on the 
first floor of the new building and the District Courts have taken 
possession of the old Chancery Chambers. The Essex County Law 
Library remains in the Globe building and the Prudential Insur- 
ance Company has purchased Judge Bradley’s library as a nucleus 
of a library to be opened for the use of their tenants on the eleventh 
floor of the new building. 

The building is thoroughly fire proof and is very handsomely fin- 
ished. It isin every respect equal to the best office buildings in 
New York and the erection of it is a significant mark of the growth 
of the business of the city as well as a proof of the faith of the men 
who built it, in the future of their city. 

THe New Jersey Law JourNAL occupies a modest editorial 
office on the seventh floor from which the editor can plainly see 
(on a very clear day) the new publishing office lately opened in 
Plainfield. 


REMOVED TO PLAINFIELD, 





The publishing office of Tue New Jersey LAw JourRNAL has 
been removed to Plainfield where Mr. Honeyman, the President of 
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the Publishing Company, now lives. 
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The Company has published 


since the issue of Jeffery’s Precedents, a third edition of Honey- 
man’s ** Practice and Precedents for Justices’ and District Courts’’ 
and Mr. Honeyman proposes to devote himself so far as it may be 


necessary to supervising the publication of the law 


issued by the Company. 


books to- be 
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The Court of Errors and Appeals will 
read opinions on Monday, June 20, 1892. 





OBITUARY. 





RICHARD 8. JENKINS. 





Richard 8S. Jenkins, ex-prosecutor for 
Camden county, died May 10th last. 

Mr. Jenkins was born at Lancaster, Penn- 
sylvania, graduated at Burlington College, 
New Jersey, in 1853, entered the office of 
R. S. Field, late of Princeton, as a student 
at law, continuing his stndies in the office 
of the late Judge T. P. Carpenter and was 
admitted as an attorney at law in Novem- 
ber, 1865, and in the February term, 1868, 
was admitted as a counsellor. 

At a meeting of the Camden County Bar 
held on the 11th of May last Judge Garri- 
son was elected as chairman and Judge 
Miller secretary. 

On motion of ex-Judge Panccast that a 
committee of three be appointed to present 
suitable 
Peter L. Voorhees and Samuel H. Grey 
The resolutions presented 


resolutions ex-Judge Pancoast, 


were appointed. 
are as follows: 

“The members of the Camden County Bar 
here assembled, desiring to express their es- 
timation of the professional character of 
Richard Stockton Jenkins, esq., who died at 
Atlantic City May 10th, 1892, present this 
minute with the request that it be recorded. 

* Beginning his professional career here 
in November, 1855, his early professional 
life was remarkable for the success which 
attended his faithfulness, his diligence and 
his ability. 

“In March, 1864, Mr. Jenkins was ap- 
pointed Prosecutor of the Pleas of Camden 
county, and by successive re-appointments 
held the office for a period of twenty years ; 
during that time he prosecuted five import- 








ant homicidé cases two of which resulted in 
capital punishment, the only executions in 
this county. He was distinguished for the 
industry and earnestness with which he pre- 
pared and conducted his cases, for the skill 
and persistency of his cross-examination of 
witnesses and for the ability with which he 
arranged and presented the evidence; to 
these characteristics is to be attributed in a 
large degree the success which attended him 
as a public prosecutor. 

“In his personal character his disposition 
was affectionate and tender. He was kind, 
generous, noble, hospitable and warm and 
constant in his friendships. His brethren of 
this bar offer this tribute to his memory 
with the request that a copy be furnished to 
his family.” 

The resolutions were presented by Mr. 
Grey and Mr. George M. Robeson moved 


their acceptance. Other addresses followed 


and the resolutions were unanimously 
adopted. 
The funeral services were held on the 


12th of May and were largely attended. 
The pall bearers were Judge C. G. Garrison, 
8S. H. Grey, R. T. Miller, W. J. Sewell, P. 
L. Voorhees, John Hood, John Gaunt, R. 
S. Green, H. B. Wilson, ex-Judge Alfred 
Hugg and Thomas McDowell. 





JOHN FRELINGHUYSEN HAGEMAN, 


Just as we go to press, we learn of the 
death of Hon. John F. Hageman, of Prince- 
ton, which occurred May 31. He was born 
February 4, 1816, in Harlingen, Somerset 
His father 
He graduated at Rutgers 


county, and was 76 years of age. 
was a physician. 
in 1836, read law with Judge Field and 
Governor Vroom, and in 1839 was admitted 
He re- 
His 


attorney, settling at Princeton. 


mained in practice until his death. 














first wife was a daughter of Rev. Dr. Samuel 
Miller, the well-known Princeton professor ; 
his second, Mrs. Herbert, of New Brunswick. 
He had been for forty years prominent as a 
Jayman in the Presbyterian Church. In 
1850 he was a Member of the Assembly and 
frdm 1862 to 1869 was Prosecutor of the 
Pleas of Mercer county. 

Mr. Hageman was a gentleman of the old 
school, courteous in the extreme, delightful 
in society and fond of discussion in the 
press. He wrote much for the local jour- 
nals, and in 1889 published “ Privileged 
Communications,’ his first law book. 
He previously (in 1879) published two vol- 
umes on “ Princeton and Its Institutions,” 
which are an authority. He has been for 
some time at work on a book concerning 
the observance of the Sabbath, which is 
probably unfinished. 





BOOK NOTICES. 


3LACK ON InToxicaTING Liquors. A 
treatise on the laws regulating the manu- 
facture and sale of intoxicating liquors. 
sy Henry CAMPBFLL BLACK, M. A. 
West Publishing Company, St. Paul, 
Minn., 1892. 


Mr. Black has written several valuable 


law books upon subjects which, owing to the 
different systems of legislation in vogue in 
the various states throughout the country, 
had left the profession somewhat undecided 
as to the questions which had been finally 
ruled upon. In choosing the subject of the 
present treatise the author has selected a 
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topic of importance, and one in which there | 


has been a continual change. The courts 
and the legislatures have done, much lately, 
in this direction, one-third of the cases re- 
ported having been decided within the last 
five years. 

It is a subject which is of growing import- 
ance, and one which has already demanded 
careful consideration, but which owing to 
the general tendency to secure enactments 
looking toward the suppression of intemper- 
ance promises to become a leading branch 
branch of the law. 

This book of Mr. Black’s, so far as we 
know, is the first general text-book on this 
subject, for it is not a mere review of the 
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laws regulating the manufacture and sale of 
liquors, but is an examination of the prin- 
ciples established by the Courts in dealing 
with the subject. 

The arrangement of the work makes it a 
practical treatise for the working attorney, 
and the references given to the National 
Reporter system, as well as to the American 
Decisions and American Reports, enhances 
its value. The book is well printed on 
heavy paper, but while the index has been 
arefully prepared, its arrangement as print- 
ed is clumsy and when a number of sub- 
divisions are contained under a general 
sub-head, an arrangement in alphabetical 
order would have been of material assist- 
ance. 


THE ANNUAL OF THE LAW OF REAL 
PROPERTY, being a complete compen- 
dium of Real Estate Law, embracing 
all current case law, carefully selected, 
thoroughly annotated, and accurately 
epitomized ; comparative statutory con- 
struction of the laws of the several states; 
and exhaustive treatises upon the most 
important branches of the Law of Real 
Property. Edited by TretGHman E. 
BaLLARD and Emerson E. BALLARD. 
Ballard & Ballard, Crawfordsville, Ind. 
Vol. I, 1892. 

This is another addition to the number of 
useful helps recently offered to the pro- 
fession. 

The title of the book indicates its scope. 
The volume consists of a selection of cases 
published in full upon the topics to which 
it relates, decided by the various courts 
throughout the country, together with a 
much larger number of cases presented in 
the form of a digest and annotations. 

One hundred and seven cases have been 
printed in full and more than 5,000 other 
vases have been digested and indexed. 

A distinct and valuable feature of the 
work is indicated by the index to statutory 
cases, which takes up 26 pages and which 
shows at a glance the large and important 
class of cases referred to. This is also, we 
think, the first attempt to bring together in 
one volume the decisions in which the 
statute law of the various states has been 
passed upon. 

The annotations in some cases are of great 
length and value, and the index has been 
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cdrefully prepared and has been well ar- 
ranged. 

The value of such a work to the prac- 
titioner depends upon the care and fidelity 
with which the cases which are printed 
have been selected, as well as with the 
in the annotations on di- 
gested cases have been stated. And it 
difficult to speak of this with any assurance 
until after one has used it frequently as a 


clearness which 
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work of reference. 

We understand that it is the intention of 
the publishers to issue an 
annual volume, thus keeping pace with this 
branch of the law. 


editors and 


CONTRACTORAL LIMITATIONS, including 
trade strikes and conspiracies and corpor- 
ate trusts and combinations. By Charles 
4. Ray, LL.D., ex-Chief Justice of the 
Supreme Court of Indiana. The Lawyers’ 
Co-operative Publishing Co., Rochester, 
N. ¥., 1892. 

This is a new work by an ex-Chief Justice 
of the Supreme Court of Indiana now prac- 
. 

ticing in the city of New York. The mean- 

ing of the dedication is clearer that that con- 

tained in a recent work by the same author- 

“ Negligence of Imposed Duties.” The vol- 

ume containg fifteen chapters, as follows: 

Limitations the right to contract ; 

contracts as affected by statute; malum in 


upon 


se and malum prohibitum ; foreign statutes ; 
war as affecting contracts; private contracts 
and civil governments; when courts will 
and when they will not relieve; contracts 
affecting marriage; contracts in restraint of 
trade; modification of the rule as to con- 
tracts in restraint of trade ; monopoly ; com- 
binations to monopolize ; trade trusts ; con- 
spiracy at common law; etc. The Wash- 
burn bill, the Hatch bill and the Peffer bill 
are printed in an appendix together with 
other matter. 

Until collected and placed together in its 
present form the subject had hardly seemed 
of sufficient importance to warrant the pub- 
lication of a special treatise, but there can 
be no question that the exhaustive manner 
in which Mr. Ray has treated the subject 
will find a ready welcome from the profes- 
sion. 

The author in making his citations refers 
to the original reports as well as to the vari- 
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ous set of reports published by the West 
Publishing Co., and the Lawyers’ Co-Opera- 
tive Publishing Co., as well as to the series 
of American Decisions, American Reports, 
American State Reports, and Lawyer’s Re- 
ports annotated, thus increasing the value 
of the treatise, when it is desirous to look 
up the citations. The book is well printed 
and care has been taken to make a promi- 
nent display of the section headings. 

The index, however, is very poorly ar- 
ranged; indeed, there seems to have been 
little if any effort exercised in classifying 
the matter except the sub-heads or sub-div- 
isions. For example, the index contains 
seven pages devoted to the single sub-head 
of conspiracies and fully four pages of these 


” 


begin with the word “to ;’” nine pages of the 
index are devoted to the sub-head “con- 
tracts’ and no further arrangement is aimed 


> oot 9 6 


at, the words “ to,” “with,” “for,” “in,” “on,” 
etc., being .used throughout as the initial 
word of each sub-line; hence in searching 
for a certain subjects under “contracts” an 
examination of the entire nine pages is nec- 


essary. 
THE GENERAL PRINCIPLES OF THE LAW 


oF EvIDENCE, with their application to 
the trial of civil actions at common law 


in equity and under the codes of civil 
procedure of the several States, in two 
volumes. By Frank S. Rice. Coun- 


sellor at Law. 
tive Publishing 
1892. 


The Lawyers’ Co-opera- 
Co., Rochester, N. Y., 


These two volumes contain a good state- 
ment of the principles of the law of evi- 
dence as it is to-day for the use of practic- 
ing lawyers. For definitions and general 
rules the author frankly avails himself of 
the work of the great authorities on this 
subject and of the definite expression of the 
law in the codes, especially the code of Cali- 
Mr. 


his 


fornia and the Indian Evidence act of 
He 


own opinions and states the results of the 


Justice Stephen. also expresses 


decisions of the courts. The analysis and 
arrangement of the subject are good for 
practical purposes and this subject is dis- 
cussed in a practical manner rather than 
after the philosophical or historical method 
of Best and Wharton. 
spared to give the results of the latest cases 
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but the appearance of the book and the 
literary form are marred, in our opinion, by 
citing all the cases in the body of the text 
instead of putting them in foot notes. 

The book could have been better, from a 
literary point of view, and more satisfactory 
to a busy lawyer if the author had con- 
tented himself with a simpler and less florid 
style. We have not time to read many 
such sentences as this, even though they 
are properly punctuated, as this one cer- 
tainly is not : “The United States Supreme 
Court, through Mr. Justice Nelson, de- 
lineates the rule with admirable lucidity, 
in a case that is still quoted with approba- 
tion, and asa pertinent exposition of the 
subject under review, an excerpt from the 


opinion is inserted.” It is only in the in- 
troduction and conclusion of a subject, how- 
ever, that such sentences often occur. With- 
out wishing to be critical we must protest 
against representing Judge Bradley as “voic- 
ing the sentiment of an undivided court” in 
reaching a conclusion on a question of con- 
stitutional law. 

Lawyers’ Reports, ANNOTATED. Book 
XIII. All current cases of general value 
and importance decided in the United 
States, State and Territorial Courts with 
full annotation by Robert Desty, editor. 
Burdett A. Rich and Henry P. Farnham, 
reporters, (13 L. R. A.) Rochester, N. Y.., 
The Lawyers’ Co-Operative Publishing 
Company, 1891. 

THE SAME. Book XIV. 1892. 

In the multitude of reports to which every 
practicing lawyer is now obliged to refer, 
it is pleasant to have one or two sets of re- 
ports where one can be sure of finding only 
cases of some interest and importance. We 
have examined the volumes of this set as 
they have come out and are satisfied that 
the selection of cases is well made. These 
last volumes, especially, are remarkable 
for the novelty and interest of the sub- 
jects of the cases. While annotations may 
not be exactly in place in an ordinary set of 
reports, they are always useful if well made, 
and in reports of this kind they are both ap- 
propriate and helpful. Whether one is en- 
gaged in writing a brief or in literary work it 
is wise to turn to these reports both at the 
beginning and at the end of the work. 
There is a new heading in the index, 








MISCELLANY. Ig! 


“electrical uses and appliances,’ but we are 
surprised to find in these later volumes 
none of the recent cases. on the novel sub- 


| ject of the electric railway. 


THE AMERICAN AND ENGLISH ENCY-— 


CLOPDIA OF Law. Compiled under the 
editorial supervision of JohnHouston Mer- 
rill, Vol. XVIII. Northport, Long Island, 
N. Y., Edward Thompson Company, Law 
Publishers, 1892. 

This series is going beyond the size mark- 


| ed out for it in the prospectus, but we should 


be sorry, to see anything omitted or shorten- 
ed, and we regard the successive volumes as 
collections of monographs and text books 
on a great variety of subjects. 

Law is stated precisely and there are refer- 
ences duly classified to all recent important 


| cases. We notice that Mr. Jeffery referred 


to it frequently in his book on such a special 
subject as pleading and practice in New 
Jersey. 

The present volume contains long articles 
on Patent,Law Payment, Penalties, Perjuries, 
Perpetuities, Personal Property, Pleading, 
and there are others with some account 
of Pettifogging, Peculation, Pent Road, Pis- 
tol Cartridges and other out-of-the-way sub- 
jects. 

The Chapter on Pleading contains an ex- 
cellent summary of the common law prin- 
ciples and a history of the common law 


! forms of action and methods of pleading by 


George Wharton Pepper of Philadelphia. 


A TREATISE ON THE: LAws RELATING TO 
PuBLIC OFFICERS AND SURETIES IN 
OrFic1AL Bonps, by Montgomery H. 
Throop. The J. Y. Johnston Company, 
Law Book Publishers, New York, 1892. 
The title page indicates the character of 

this work. The author states in his preface 

that the work “aims to collect, arrange in a 

logical and convenient form, apply, and com- 

ment upon, the general rules of law, relating 
to all public officers, from the highest to the 
lowest, and sureties in their official bonds, 
as found in the adjudications of the courts in 

England and in this country.” 

The work is one of importance, the follow- 
ing subjects receiving special attention : 

Incompatible offices, bargains for official 
action, qualifications, appointment, election, 

(involving the registration laws, qualifica- 
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tions of voters, holding elections, canvassing 
votes, etc., etc.,) official oaths, official bonds, 
(with chapter upon the liabilities of sureties 
in official bonds,) resignation, removal, sus- 
pension, official term, holding over, forfeit- 
ure, vacancies and filling the same, com- 
pensation, extortion, powers and the exer- 
cise thereof, duties, liabilities, officers de jure 
and de facto, securities taken virtute officit and 
colore offcii, quowarranto, certiorari, man- 
damus, prohibition, injunction and criminal 
proceedings. The reformed ballot laws, the 
civil service law, proceedings to obtain pos- 
session of books and papers, common law 
crimes committed by officers, and the liabil- 
ity of sureties in official bonds are treated. 

The work contains an analysis of the con- 
tents together with an exhaustive table of 
contents and a good index. There are also a 
long list of abbreviations and a table of cases 
cited. 

The work of the printer has been very 
well done, and altogether, with paper and 
binding the book has a pleasing effect. 


TREATISE ON THE LAw oF DAMAGES 
BY CORPORATIONS, including cases Dam- 
num absque injuria, in two volumes, An 
appendix to Volume II contains the 
several statutes relating to injuries re- 
sulting in death. By -GrorGe E. 
Harris. The Lawyers’ Co-operative 
Publishing Co., Rochester, N. Y., 1892. 

written, is 


A 


This work, while carefully 
hardly much more than a compilation of 
cases bearing upon the different questions 
arising under the general subject of “ Dam- 


It 


cussion of the principles of law, nor can it 


ages by Corporations.’ is not a dis- 
be regarded in any other light than a useful 
aggregation of recent cases upon this sub- 
ject brought together in one work. 

For example, the law, so far as it relates 
to damages by railroad corporations, is more 
completely and precisely stated in such 
works as “ Wood’s Railway Law,” or “The 
Law of Railroads,” by Charles F. Beach, 
Jr.; thanin the present work and except on 
the subject of Injuries to Children, which 
is carefully treated, there is nothing in 
this work which can make it take the place 


’ 


of the treatises above referred to. 


THE NEW JERSEY LAW JOURNAL. 





The general works on Negligence, too, 
treat of that subject much more fully than 
the present work. On the other hand, to 
the busy and active practitioner, whose 
time is limited, the present work is of 
value, for it enables him to find in this 
book a large class of cases which it would 
be difficult for him to reach, and also to 
those of the profession, whose access to large 
and complete libraries is limited, it will be 
of valuable assistance. 

The work contains 30 chapters, on the 
following subjects: Corporations, defini- 
tions, nature; municipal liability, eminent 
domain, damages by municipal corporations, 
highways, nuisance, injuries by railroad 
corporations, injuries resulting in death, in- 
juries to children, servant, 
fellow servants, passengers by land and 


master and 


water, baggage, common carriers of freight 
by water, common carriers of freight by 
of 
common carriers over connecting lines, ex- 
telegraph companies, 


land, common carriers live animals, 


press companies, 
mining corporations, banks and bankers, 
and gas light companies, and covers more 
than 1,200 pages of well printed matter. 

A valuable appendix containing the sever- 

al statutes relating to injuries resulting in 
death is added. 
THE Law or ContTRActs IN RESTRAINT 
oF TRADE, with special reference to 
“ Trusts,’ by George Stuart Patterson, 
Ph. B., L. L. B., Fellow in the Depart- 
ment of Law of the University of Penn- 
sylvania. University of Pennsylvania 
Press, Philadelphia, Pa., 1891. 


This little pamphlet of fifty odd pages is 
written in a clear and concise style. The 
subject is well treated without undue elab- 
The table of contents indicates its 
The Rule and its His- 

torical Reason. Chapter 2. The Consider- 

ation of such a Contract. Chapter 3. The 

Construction of these Contracts and their 

Enforcement by Courts of Equity. Chapter 

4. Contracts in Restraint of those sorts of 

business in the exercise of which the public 

has a peculiar interest. Chapter 5. Re- 
| strictions on Competition and Production. 


oration. 
scope: Chapter 1. 
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